
PP1.  Background to the case and why it was submitted to the United Nations

Good morning everyone. Even if energy issues are dominating the news at the moment, 
you can be forgiven for wondering what they have to do with UN Conventions and the 
world of FoI and Environmental Impact Assessments (EIAs). I hope to demonstrate in 
this brief talk that the two topics are intertwined and very relevant to it. 

Most here presumably agree that FoI legislation is an important line of defence in any 
democracy against governments abusing their power and imposing policies on their 
citizens that turn out to be harmful.

As you all know, when the UK and the EU signed the UN’s Åarhus Convention, they 
undertook to ensure that their citizens have, in the jargon, ‘access to environmental 
information’ and ‘the right to review procedures and challenge public decisions’ and that 
there is meaningful ‘public participation in environmental decision-making’.     I serve on 
a Community Council in Argyll which submitted a complaint to the UN’s Convention 
Compliance Committee because, we argued, these conditions had not been met in the 
case of a sizeable local wind-power development. 
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Our reasons were: PP2 Flow diagram   

An earlier complaint to the EU’s Director-General (Environment) relating to the risk 
posed by the development to Golden Eagles and to mandatory consideration of 
alternatives to the chosen access route was rejected on grounds that we thought were 
flawed. In parallel, the EU had already failed to comply with an earlier UNECE ruling in 
2010 (No 54 of that year) that had direct parallels with our case - and has still to do so. 

We had exhausted every practicable domestic remedy to resolve our complaints insofar 
as they related to the provisions of the Convention and to problems with the Forestry 
Commission (Scotland).  No other route existed by which, without financial penalty, the 
issues could be independently examined by an internationally recognised legal tribunal.  
The thing is you see, many public servants in Scotland just “don’t get it” – being 
apparently unaware that the UN & ECJ are not some far off places where a large 
number of people make opaque rules which never apply to them.

Our complaint was a ‘first’ for any UK Community Council. Disgracefully, the Scottish 
Government tried to stop us being heard - as such. The Compliance Committee heard 
the arguments from both sides at the Palais de Nations in Geneva and ratified their 
findings of non-compliance on 11.10.2013.
In addition to the non-availability of key information. What has been exposed in what is 
laughingly called “the system” shows that actions and policies imposed without 
consultation can have unintended consequences - and that this is not only a legal 
concern, but can be disastrous for those adversely affected.
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PP 3. NREAP

Now let me talk to you about the National Renewable Energy Plan. Had there been 
consultation, or had the Convention been followed, many issues would have been raised 
during the Plan’s formative stages. Crucially, improved science has exposed flawed and 
misconceived claims made for wind power. In addition, as we found whilst exhausting all 
domestic routes of complaint, and due to the restrictive policy of the Information 
Commissioners Office, an inability exists for full examination of problems arising within 
different arms of government - such as the Forestry Commission. They think in 
compartments, or silos, and they behave as if one branch had nothing to do with 
another. The system needs to allow the strict rules governing it to be relaxed during 

more complex complaints in order to access the truth of widespread effects. There is 

an unwillingness to accept that questions have indeed been asked which require 

detailed and sophisticated answers.
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PP4 Letter from Andrew Morrisey DECC dated 14/3/12 
Let me show you one example where although a later apology was issued, the DECC 
closed our case prematurely.  
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PP5 THE JOHN ETHERINGTON DECC RESPONSE 
http://www.whatdotheyknow.com/request/empirical_measurement_of_fossil
A key admission made that no figures exist to prove claims made for emission savings 
and benefits relating to wind power reflect fatally upon the justification for the 
renewable energy programme now being imposed on the British population as a whole. 
On one level, its as simple as that. Nobody knows why they are doing this.  

Questions to the Scottish Government led.. European Good Practice Wind Project, 
completely failed to extract answers on clarification required in respect of the GP Wind 
Study Drafts of 26th Aug 2011. 
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PP6 Why was there no recognition of the inefficiencies which occur on the grid as more 
and more highly variable, intermittent wind energy is added. 

The National Grid’s recent reports support the contention that adding more and more 
wind is untenable. 
We also asked what the EU Commission is doing in relation to its obligations under the 
2006 Article 5 Regulation 1367 and the output from GPWIND; "for ensuring that the 
consortium delivers what was foreseen in the grant agreement.”   Complaints about this 
project also meet a ‘brick wall’ of refusal to consider individual cases - thereby 
preventing discussion of any problems arising, having the clear potential to affect 
others. 
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PP7 Inefficiencies which occur on the Grid

http://www.civitas.org.uk/economy/electricitycosts2012.pdf

A report highlighting dangers attached to the current commitment to the Climate 
Change Act Targets
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PP8 SNH 
The Scottish Natural Heritage agency of government is losing credibility with the 
affected public due to the loss of its previous ability to object to any unsuitable wind 
farm developments, exercising professional judgment.  To be vulgar for a moment – it 
has been ‘neutered’ and strays dangerously near to becoming a force for the banal and 
the benign rather than for the good. 
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PP9 Aarhus Convention Compliance Committees Decisions within the EU legal order

The complaint certainly shone a spotlight into some dark corners in respect of 
compliance with EIA requirements and competent authorities producing their own EIA’s 
- not those of developers. The Directive was perfectly clear on this but it has failed to be 
transposed into Regulations. 
Conflicts of interest surrounding wind power, environmental impacts and peat losses are 
reaching proportions of a national scandal.   

Of relevance is: 
The Aarhus Convention Compliance Committees Decisions within the EU legal order. 

In order to properly identify possible deficits of the EIA Directive, one has to take into 
account the Case Law of the Aarhus Convention Compliance Committee (ACCC). The 
case law of the ACCC has the same legal status in the EU legal order as the Convention 
itself and thus must be observed when implementing the Aarhus Convention: see Article 
17. 
According to the case law of the ECJ, a provision of an international treaty is directly 
applicable: see sections 18, 19 and 20.  
Provisions of EU law can thus be directly tested on their consistency with the case-law of 

the ACCC. 
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PP10 Map of FCS estates.
FCS has entered into direct partnerships with certain developers (the majority of whom 

will not be holders of generating licenses) for the installation of renewable energy 
schemes, predominantly wind energy, throughout the nation’s estates and awarding 
exclusive rights of search for just this purpose. 
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PP 11 FCS process for development of wind energy on their estate

There was no competition, far less any public consultation. Current legal mayhem is 
caused by the rampage though the forest estate with applications for indeterminate 
numbers of turbines throughout. I repeat; there was no bidding process, and no public 
consultation, even with local authorities. A properly constructed FoI request would 
reveal that these decisions were all taken by the Scottish Government, over the heads of 
the public, the Councils – and arguably in defiance of FCS statutory purpose, which is to 
manage the nation’s forest estate for the public good.  Public awareness of this is very 
low due to such information being largely unavailable or inaccessible
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PP12. The true picture of FCS involvement. Does the general public understand any of 

this?

Existing “public consultation exercises” are often buried in government consultation 
websites. The response time for the September 2013 consultation in respect of the 
Aarhus  Convention National Implementation Report - was a mere 5 weeks.   In Article 
6(4) of the Aarhus Implementation Guide – some flexibility is permitted, but others have 
chosen more realistic response times. 
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PP13    Aarhus Consultation
The inadequacy of the available time can be demonstrated by using that consultation as 
an example. First the Aarhus Implementation Guide had to be examined, then compared 
with the draft consultation - to enable a response based on any kind of familiarity with 
the subject. This is whilst bearing in mind that there will be little awareness of the 

consultation in the first place. We begin to see just one example of where, why and how 
public participation is compromised in the UK. It is widely derided in Scotland, since 
consultation papers are often treated as “policy in the making”. On the subject of 
renewables there are precious few examples of consultation responses having shaped 
final policy language. 

A mockery is made of the process as almost everything out of line with government 
thinking is ignored - be it by engineering experts or others highlighting legitimate issues 
or adversely affected residents.  For example, the Community Council’s and others 
responses to the SEA consultation on the Routemap 2020, giving clear warnings about 
breaches of the Åarhus Convention.    In the Post Adoption SEA Statement document 
referring to responses made to the Consultation, no references were made by 
Government to the warnings given relating to Åarhus regulations and articles.  Those 
warnings went unheeded - as graphically demonstrated by the ratified decision.

Government statements in response to this decision include: 
“The Åarhus Committee have fully backed the Scottish Government’s position in terms 
of environmental decision making” which is an over-simplistic and incorrect reading of 
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the findings.  By choosing to base its findings on the National Renewable Energy Action 
Plan – the committee has selected the principal UK document from which all else flows. It 
appears as a direct response to the mandatory requirements of the Directive. 
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PP14 Legal rulings decree that our National Courts must give effect to the rights and 
obligations enshrined in the Åarhus Convention – this ensures the objectives of 
environmental protection inherent in it following the ratification by the EU in Decision 
2005/370. Therefore a finding of the Committee is very material to any future legal 
action in relation to Article 7 and the deliberations and decisions of the Aarhus 
Compliance Committee have the force of the Treaty. 

14



PP15.  Supreme Court Ruling. Extreme importance for NHS delegates: 

Why is there is a failure to comply with the Strategic Environmental Assessment and to 
complete the monitoring for significant unforeseen adverse effects? 
Complexities exist with aspects relating to noise, infra sound and opposing scientific 
views, but in the light of evolving knowledge and judgements, it is therefore not only 
legally and morally valid, but medically imperative that monitoring programmes are 
instigated. Provision of information on symptoms of turbine related ill health 
experienced by those now forced to live in close proximity to wind turbines will also 
form the basis upon which further studies can be based, and importantly, avoid such 
related conditions being attributed to the wrong sources.   Entrenched scientific 

consensus must be constantly reminded to remain open to new evidence and research 

challenging currently held opinions. 
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PP16 Lawyers of any families bringing cases to court will take due note of such failures 
and adoption of the precautionary principle or measures of protection.   
FoI officers are likely to be asked for dialogues showing government and planners’ 
discussion on the evidence.  Should requests show a ‘zero’ result, this will expose not 
only a staggering lack of duty of care but a serious neglect of the parallel duty to embark 
on measures of protection. 

Together with the failure to comply with the Strategic Environmental Assessment  - and 
completion of monitoring for significant unforeseen adverse effects involving issues on 
low frequency sound, loss of biodiversity, etc., - in so many aspects the legally required 
procedures of assessment and monitoring simply haven’t happened.  Regarding low 
frequency sound, this was never adequately assessed before the programme was 
implemented, no monitoring was done. Germany, one of the few countries to have had 

prior low frequency noise environmental standards, are now admitting that their 

current standards are inadequate.
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PP17Consenting wind farm applications before compliance with the ratified decision’s 
recommendations is, in effect, by-passing legally binding requirements for democratic 
accountability by continuing to provide permits for that infrastructure - despite a ruling 
from an International legal tribunal that the programme is non-compliant.   Such illegal 
behaviour was compounded by the Sustainable Shetland Judicial Review, (now at 
Appeal) being met with a refusal by the Government to acknowledge it as the law, 
pending appeal. My lawyer friends tell me that the wilful ignoring of a judicial decision 
by Government is unprecedented in modern times.
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PP18 The Position of the UK
The UK Energy Research Centre’s Technology and Policy Assessment is a public authority 
in the FoI legislation sense, and was set up to inform decision-making processes and 
address key controversies in the energy field. 

Its 2006 report on the costs and impacts of intermittent generation on the UK grid was 
limited in scope as it contained no measured data.   This is a clear admission of a 

paucity or absence of the data needed to assess the situation reliably.   As noted, 
providing a ‘qualitative assessment’ only (in other words, an opinion) of expected 
emissions cuts and fossil fuel savings was justified by the suggestion that the competent 
authority was not required to generate data where ‘none already exists’ and obliged 
only to ‘include the information that may reasonably be required’. I and my advisers 
think that this clearly fails to comply with Article 7 of the Convention, which stipulates 
that the authorities are required to provide ‘ necessary information.’   The UK has been 
found to be non-compliant with Article 7.      Given that they form the justification for 
the current rapid expansion in the UK’s heavily-subsidised, wind generated energy 
programme, that information must include the basis for claims made for emissions 
savings.
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PP19  Study of the effects on employment of public aid to renewable ...

One claim often seen relates to Wind power as a ‘significant part of the economy.’   The 
Government  keeps no statistics about jobs from the renewable sector as noted in a 
recent report by the Scottish Audit Office.  Without statistics available  - estimates for 
job numbers become guesswork.   The Scottish Government commissioned AEA report 
of October 2010 was an 'Energy Storage and Management Study.' The investigation was 

not based on the present targets for renewable energy production. We need to know 

why independent reports on these issues are not being produced and made public as 

Engineering bodies have recommended that such studies be carried out.
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PP20 Section 36 

The grossly over loaded  planning system struggles with 5-7 new proposals submitted 
daily since 2007. FOI officers may be required to produce evidence on how discussions 
led to the adoption of windfarm  S36 (i.e. greater than 50MW)applications being 
considered under the Electricity Act.
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PP21 It will increasingly be the case that the public will demand, via FoI requests, proof 
of emission claims and any other benefits claimed.

Questions.
These albeit ‘tip of the iceberg’ reports provide decision makers present with clear 
indications as to where both existing and potential problems lie.

Question 1. In relation to the subject matter, will they seek – or be directed - to protect 
the clearly inadequate ‘status quo’ whatever the cost, or, have the personal and 
professional integrity required to instigate an enhanced precautionary principle within 
all their fields of operation? 
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Power point 22.   Question 2 
As numbers of cases being brought to court rise, what investors, as they become aware 

of such information, will continue to be reassured by trade organisations and statements 
from Ministers as to the safety of their investments if developments stand any risk at all 
of being classed as unlawful?
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PP23 This full presentation is available from:-
Christine Metcalfe -luanam@btinternet.com and 
Susan Crosthwaite - susanmcoss@gmail.com
Thank you all for your patience in listening to these observations.  We can but hope that 
they will provide incentives for change for all decision makers and interested parties 
present.  Due to time restrictions, it is likely that valuable information on slides will have 
been missed. I would remind you that copies of the Power Point are available from the 
organisers and the presentation itself can be obtained via the final Power Point.  Finally, 
if anyone has questions of a legal or technical nature to ask later on, please leave these 
with the organisers with your contact details, and I shall endeavour to access 
information and answers for you -from the correct sources.
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